.PUNJAB STATE ELECTRICITY REGULATORY COMMISSION

        SCO NO. 220-221, SECTOR 34-A, CHANDIGARH   
                                                                               Petition No.62 of 2011
                                                                               Date of Order: 15.03.2012
In the matter of:
Petition for determination of project specific Tariff for Independent Power Projects of 15 MW capacity each at Cooperative sector Sugar Mills at Morinda, Nakodar and Fazilka implemented on Build, Own, Operate and Transfer (BOOT) basis under the provisions of sections 61, 62 and 86(1) (e) of the Electricity Act, 2003 and under the provisions of Regulation 7 of the CERC RE Regulations, 2009. 

AND

In the matter of:       A2Z Maintenance & Engineering Services Ltd.,  
           0-116, First Floor, Shopping Mall, Arjun Marg , DLF City,  Phase 1, Gurgaon-122002 (Haryana)

  Present:      
           Smt.Romila Dubey, Chairperson


            

Shri Virinder Singh, Member     




Shri Gurinderjit Singh, Member

ORDER              

1.
A2Z Maintenance & Engineering Services Ltd. (A2Z) has filed this Petition under the provisions of Sections 61, 62 and 86 (1) (e) of the Electricity Act, 2003 (Act) and Regulation 7 of the Central Electricity Regulatory Commission (Terms & Conditions for Tariff determination from Renewable Energy Sources) Regulations, 2009 (CERC RE Regulations, 2009) adopted by the Commission for determination of project specific tariff for purchase of electricity by the Distribution Licensee in Punjab, generated at  its Independent Power Projects (IPPs) of 15 MW capacity each installed at co-operative sugar mills at Morinda, Nakodar, and Fazilka on Build, Own, Operate, and Transfer (BOOT) basis as per Assignment Order from the Punjab State Federation of Co-operative Sugar Mills (Sugarfed) and as per Memorandum of Understanding (MoU) with the respective co-operative sugar mills, from the year 2011-12 onwards. The petitioner has prayed for determination of project specific tariff for purchase of electricity by the Distribution Licensee in Punjab from the aforementioned generating plants. 

2.
The petition was admitted and Government of Punjab, Department of Science, Technology, Environment and Non-Conventional Energy (GoP), Punjab Energy Development Agency (PEDA) and Punjab State Power Corporation Limited (PSPCL) were made respondents vide Order dated 25.11.2011 and directed to file their replies by 15.12.2011.
3.
i) In the petition, it has been submitted that the petitioner is engaged in the business of generating electricity as an independent power producer from non-conventional energy sources, particularly biomass based plants in various States, including Punjab. The petitioner has submitted that normally a power  project set up by a sugar mill is referred to as co-generation plant as alongwith process steam, which is the main requirement for manufacturing sugar, power is also generated as the by-product in order to take advantage of steam generated at higher pressure. However, in the plants set up by the petitioner, power is main product and steam extracted from the turbine as a by-product in the process of power generation and supplied to the sugar mill(s) in lieu of bagasse besides free power, on barter basis. 

ii) The petitioner has further submitted that Ministry of New & Renewable Energy, Govt. of India (MNRE) has issued a “Scheme for implementation of Grid Interactive Biomass Power and Bagasse Co-generation Projects during 2010-11 and remaining period of the 11th Five Year Plan” vide F. No.3/19/2006-CPG dated 28.4.2010, which includes grant of subsidy to plants generating power through BOOT model by IPP’s in Co-operative Sector/Public sector sugar mills and that the projects implemented by the petitioner are covered in the said Scheme. 

iii) It has further been submitted by the petitioner that the Commission has already determined levellised generic Tariff for biomass based power projects and non-fossil fuel based co-generation projects vide Order dated 31.10.2011 for the year 2011-12. However, the Commission’s Order does not include tariff for IPPs set up on BOOT/BOLT basis in cooperative/public sector sugar mills as provided in MNRE Scheme. 

iv) The Petitioner has also submitted the tariff calculations with the following project specific features, as per Assignment Order(s) of Sugarfed, Punjab and MoU(s) with co-operative sugar mill(s):

a)
The ownership, management, operation and control over the sugar mills and power plants lies with the respective parties i.e. Co-operative Sugar Mills and the Generating Company (Petitioner). 

b)
Five acres of land provided on lease by the sugar mill(s) for setting of generating facility. (Additional land, if any, required for processing and storage of biomass to be arranged by the petitioner at his cost.)

c)
Bagasse produced in sugar mill(s) will be provided to the generating plant(s) by the mills in lieu of free power and steam to be supplied to the sugar mills by the petitioner.  

d)
Sale realization from power or any other by-product (including CDM) from the generating plant(s) will be shared with the respective sugar mills at prescribed rates ranging from 7 to 9.5% (for different sugar mills). 

e)
The sugar mills would undertake modernization of their equipment in order to make them commercially viable. The petitioner would provide interest free funds for this purpose in advance to be adjusted in aforementioned revenue sharing. 

f)
The contract period will be fifteen years and on completion of this period the project will be handed over to respective sugar mills free of cost.  

v) The petitioner has stated that in the aforementioned tariff calculations, the following has been taken into account:

a)
The normative project capital cost has been reduced by Rs.8.33 lac per MW based on cost of land taken as Rs.125 lac for 5 acres @ Rs.25 lac per acre.  

b)
The price of steam and power to be supplied to the sugar mill(s) has been calculated, which is more than the price of bagasse to be provided by the mill(s) to the plant(s) and the same has not been taken into account in the tariff calculations. 
c)
Though the petitioner is sharing revenue from sale of power and other by-products with the sugar mills, the same has not been considered in the tariff calculations. 

d)
The useful life of the plant has been taken as 20 years which is as per the Regulations, and depreciated in 15 years (contract period) with 10% as its salvage value. However, the levellised cost has been calculated for 20 years. 

e)
As all the three generating plants will be transferred to the sugar mills at zero cost after 15 years, nil Return on Equity (ROE) has been proposed from 16th to 20th year. 

f)
All other parameters have been taken as per Commission’s    Regulations. 

vi) It has been further submitted by the petitioner that it is setting up higher capacity generating plants of 15 MW at each location than that can be supported by the sugar mills on the basis of the crushing capacity. Each generating plant would require about 1,18,603 Tonnes of biomass per annum with a Plant Load Factor (PLF) of 80%. However, the average annual availability of bagasse per sugar mill during the last six years of operation of these mills is 30,349 Tonnes, which is equivalent to 20,200 Tonnes of biomass on the GCV basis. During crushing season the average daily availability of bagasse from the three sugar mills is 451Tonnes, which is equivalent of 300 Tonnes of biomass on GCV basis, as against daily requirement of 400 Tonnes of biomass for power generation alone. In addition, the petitioner is required to supply process steam to the mill(s) during crushing season in accordance with the Assignment Order(s)/MoU(s). As such, the projects being set up by the petitioner are practically biomass based IPPs with about 15-16% fuel requirement being met by bagasse to be supplied by the mill(s).

vii) The petitioner has stated that it will have to arrange the entire requirement of biomass for its generating stations during the days of operation when the sugar mill(s) would not be operating. Also, there is no commitment or guarantee for the quantity of bagasse to be provided by the cooperative sugar mill(s) to the generating plant(s). All types of biomass as defined in the Regulations, including bagasse will be used for generation of power. The biomass projects also use bagasse as a fuel, which is also classified as biomass. For the purpose, the petitioner has installed state-of the-art Circulating Fluidized Bed Combustion (CFBC) technology to accommodate variety of biomass fuels (multi-fuel operations). 

4.
i) PEDA has, in its reply dated 13.12.2011, submitted that these projects are being set up as IPP projects under an Assignment Order from Sugarfed Punjab on BOOT model and the petitioner will get some facilities from Sugarfed and shall have some liabilities under barter system, as per the MoU(s).  PEDA has further submitted that the nature of the project remains ‘non-fossil based co-generation’ and the barter of bagasse with steam and power as well as free land provided to the petitioner is a commercial arrangement between the parties.  It has been submitted that the MNRE “Scheme for implementation of Grid interactive power and bagasse Co-generation Projects” is continuing for the last many years and is being periodically amended and the projects of the petitioner being set up are under a specific provision of the scheme meant for eligibility and entitlement of subsidy amount which does not make it eligible for project specific tariff determination.  The request of the petitioner for determination of projects specific tariff under Regulation 7 based on specific provisions in the MNRE scheme has no locus standi as the project is already covered under non-fossil fuel based co-generation category.  

ii) PEDA has further argued that all the sugar mills in Punjab are operating under different parameters but eligible for the same tariff. It has been stated by PEDA that the Commission while determining the generic tariff for non-fossil fuel based co-generation plants did not consider the comments of the generators on the staff paper with regard to number of operating days, price of bagasse etc. It has been further stated that the Commission while determining generic tariff for non-fossil fuel based co-generation has already considered operation of the plants for 292 days with 155 days on bagasse and balance on biomass fuels, though it is on record that for the last few years not even a single sugar mill has generated power for 155 days on bagasse and that if the plea of the petitioner is accepted, all the sugar mills will submit petitions for project specific tariffs quoting their own parameters.  

iii) PEDA has further submitted that Regulation 65 of RE Regulations provide that in case the tariff is to be determined in deviation from the norms, the levellised tariff shall not exceed the levellised tariff calculated on the basis of the norms and reiterated that the project of the petitioner is covered under non-fossil fuel based co-generation and not under biomass based power project category. PEDA has also submitted that as per the Regulations, the useful life of the project is 20 years and the tariff period is 13 years whereas the assignment period of the petitioner is 15 years. The lease of the demised premises is extendable for a further term of 15 years on mutually agreed terms and conditions.  PEDA has prayed that in view of the above provisions, the petition has no merit and needs to be dismissed. 
5.
GoP has, in a short reply dated 19.12.2011 filed through PEDA, submitted that the petitioner had earlier filed a petition bearing no. 43 of 2011 for determination of project specific tariff for the three projects being executed by it on assignment basis from Sugarfed, Punjab which was withdrawn by the petitioner, after going through the submissions made in the replies by the respondents, with liberty to again approach the Hon’ble Commission, which was allowed by the Commission vide Order dated 14.09.2011. It has been stated that the present petition has been filed for the same relief under additional Sections/Regulations and some additional grounds for which no justification has been given. The main grievance of the petitioner is that tariff for IPPs set up on BOOT/BOLT basis in cooperative/public sector sugar mills as provided in MNRE scheme is not included in the Order of the Commission dated 31.10.2011 wherein generic tariff for renewable energy power projects has been determined for the year 2011-12.  It has been further submitted that the State Government had also fixed the purchase price of electricity by the PSEB/Licensees from the bagasse/biomass co-generation projects @ Rs.3.49 per unit with five annual escalations @ 3% upto 2011-12 in the New and Renewable Sources of Energy (NRSE) Policy 2006 notified on 24.11.2006 in continuation to the NRSE Policy 2001, with an aim to develop and promote new and renewable sources of energy. GoP has prayed that the present petition is not tenable and same may be dismissed in the interest of justice. 

6.
i) PSPCL has, in its reply dated 3.1.2012, submitted that the Power Purchase Agreements (PPAs) for these three projects have been signed between PSPCL and A2Z on 25.8.2011 as per the tariff applicable for co-generation projects in Commission’s Order dated 30.9.2010.  However, the applicable tariff for purchase of power from these projects shall be the tariff for the year of commissioning of these projects.  PSPCL has further submitted that these projects are co-generation plants as in case of other co-generation plants, steam is being used for the production of sugar first and then for power generation. Also, while determining the tariff for co-generation plants, use of other biomass fuel during off-season has been kept in view by the Commission in its Order dated 30.9.2010 and as such the argument of A2Z using other fuel during off season does not hold good. 

ii) PSPCL has also submitted that the allocation for setting up of these co- generation projects to the petitioner by the Govt. of Punjab is as per terms & conditions of the bid and accepted by the petitioner including benefits/facilities  to be availed by the petitioner such as land, water, fuel (bagasse) etc. It has been stated that the petitioner has signed the Implementation Agreement(s) with PEDA for co-generation projects.  

iii) PSPCL has further submitted that any extra cost by the developer for modernization of sugar mills should not be included in the cost of power. The terms and conditions agreed to between the parties for assignment to set up the projects cannot be part of the capital cost of the project computed for payment of tariff. The investment by the petitioner for up-gradation of sugar mills is in lieu of land and providing free fuel for the project shall compensate for the yearly variable cost of generation.  

iv) PSPCL has added that determination of tariff is based on the useful life of the project and the tariff period applicable for the project as per the Regulations is 13 years. However as per the terms and conditions of the assignment of the project, the returns from the project shall be available to the petitioner for 15 years of operation of the project to the developer.  It has been stated that the period of determination of the tariff cannot be linked to the period of assignment of operation of the project to the petitioner thus making the licensee pay higher tariff for more number of years. PSPCL has prayed that the rates determined by the Commission for co-generation projects should only be made applicable to these projects and petition dismissed out-rightly as determination of project specific tariff may lead to heavy financial implications to PSPCL due to purchase of costly power from these projects. This may ultimately burden the consumers and shall not be in the interest of the State.  

7.
In the rejoinders dated 9.1.2012 filed by the petitioner to the replies of PEDA and PSPCL, the petitioner has reiterated its submissions for determination of project specific tariff.  In reply to PSPCL’s contention that the petitioner has entered into PPA(s) for co-generation project(s), the petitioner has stated that in clause 2.1.0 (i) of the PPA(s), it has been provided that the Order passed by the Commission on the petition filed by the developer would be applicable. It has been further submitted by the petitioner that the Implementation Agreement(s) (IA) and PPA(s) were signed with PEDA & PSPCL respectively as per the procedure adopted by them, for achieving financial closure and expeditious implementation/completion of the projects.     
8.
The petitioner and respondents argued the case at length supporting their respective views during the hearing held on 24.01.2012. After hearing the arguments, the hearing of the petition was closed and Order was reserved vide Order dated 31.01.2012 passed by the Commission.  
9.
The Commission has carefully gone through the contents of the petition and the replies filed by the respondents and heard the arguments put forth by the parties.  In this regard, a few important aspects of the Assignment Order by Sugarfed and individual MoUs with the three sugar mills are brought out here under: 
i) Five acres of land to be provided to A2Z by each sugar mill for the  Concession period ( defined as 15 years w.e.f. 01.09.2010 or first day of start of plant which ever is earlier) free of cost/on lease. 
ii) A2Z to set up 25 MW (Morinda) and 20 MW each (Nakodar and Fazilka) bagasse/biomass based co-generation plant(s) by end of August 2010, subject to force-majeure. 

iii) A2Z shall also invest in up-gradation and modernization of sugar mill(s). 

iv) A2Z shall provide interconnecting linkages for supply of power and steam from the plant(s) to the sugar mill(s), wherever required, at its cost.  Free power and steam shall be supplied by A2Z to the mill(s) for in-house use and in-turn whatever bagasse would be produced in the mill(s), after in-house consumption, will belong to A2Z for consumption in the plant(s).  
v) A2Z shall deposit Rs. two crore with each sugar mill as advance payment without any interest to be kept by the sugar mill(s) in separate account(s) and utilized for modernization of sugar mill(s) only.  The accrued interest will also be treated as advance payment. Additional amount required for modernization/capacity enhancement to be provided by A2Z free of interest from time to time as per requirement assessed by the co-ordination committee.

vi) Water and condensate, as available with the mill(s) will be supplied for use in the plant(s) free of cost.  

vii) The project(s) shall be developed and operated on the BOOT basis and upon expire of Concession period, the same shall be handed over to the respective sugar mill(s), free of cost.   
Upon completion of the Concession period, A2Z will have the first refusal right on the terms and conditions settled at that time in case the sugar mill(s) decides to do so and the sugar mill(s) shall offer no better terms and conditions to any third party.   

viii) Operation and control over the sugar mill(s) and the plant(s) will be that of the respective parties.  

ix) All revenues generated from the sale of power by A2Z including carbon credits etc. shall accrue to them, out of which A2Z will pay percentage of revenue equal to 9% during the first five years and 9.5% during the remaining Concession period in case of Morinda sugar mill subject to a minimum of Rs.50 lac per annum. For Nakodar and Fazilka Sugar mills, these percentages are 7% for first five years and 7.5% thereafter till the end of the Concession period subject to a minimum of Rs.25 lac per annum. The advance payments made by A2Z shall be adjusted first in A2Z’s account.  

x) An amount of Rs. 50 lac (Morinda) and Rs.25 lac (Nakodar & Fazilka) already deposited by A2Z in respect of the projects shall be treated as earnest money liable to forfeiture in case of non/partial completion or failure to commission the project(s). The earnest money shall be released/adjusted after the successful commissioning of the project(s).  

xi) A2Z shall be entitled to use biomass fuel in addition to bagasse for operating the plant(s).  

xii) Any subsidy/benefit from the MNRE or any other Government agency shall solely accrue to A2Z. Further any benefits/incentives under the Sugar Development Fund Act 1982 for modernization/expansion within the mill(s) premises are also to be passed on to A2Z to the extent of their investment. 
10.
i) The Commission notes that the ownership, management, operation & control etc. of the generating plant(s) lies with the petitioner and is independent of the sugar mill(s) except that these generating plant(s) are to supply steam and electricity to the sugar mill(s) in lieu of bagasse, on barter basis. Moreover, the bagasse produced in the sugar mills would constitute a small percentage (17% approx.) of the total fuel requirement of the power plant(s), which would be made available in lieu of electricity and steam to be supplied by the generating plant(s) to the sugar mill(s). The Commission also notes that the generating plant(s) have been set up in separate land provided by the sugar mill(s) with their own plant & equipment. In the light of the above, the Commission is of the opinion that the three generating plants set up by the petitioner are indeed biomass based independent power projects, except that these generating plant(s) would be using bagasse to the extent of 17% approx. of the total fuel requirement on annual basis and as such, it may not be justifiable to bracket these generating plant(s) purely under the co-generation category.   
ii) The Commission is of the opinion that the renewable energy projects set up by the petitioner would be beneficial to the State, since besides generating electricity by utilizing renewable energy sources, it is providing interest free funds for the modernization/expansion of the cooperative sugar mills and will also reduce emission of green house gases. 

iii) The Commission is also mindful of several provisions both in the Electricity Act 2003 (Act) and the Tariff Policy/National Electricity Policy framed under section 3 of the Act which enjoins the Central Govt. to prepare the National Electricity Policy and the Tariff Policy with a view to developing the power system based on optimal utilization of resources such as coal, natural gas, nuclear substances, hydro and renewable sources of energy. Sections 61 and 86 (1) (e) of the Act further mandate that the Commission while determining tariffs would be guided by the need to promote co-generation and generation of electricity from renewable sources of energy. Furthermore, para 6.4 of the Tariff Policy provides for preferential tariffs to be determined by the Commission for NRSE projects while para 5.2.20 of the National Electricity Policy requires adoption of suitable promotional measures for encouraging higher generation from NRSE sources. 

iv) With regard to the submission made by PSPCL that the petitioner has already entered into PPAs for supply of electricity from these plant(s) at tariff determined by the Commission, the Commission takes note that the PPAs already provide that the Orders passed by the Commission on the petition filed by the developer would be applicable. The Commission also takes note of the observations of the Hon’ble Appellate Tribunal for Electricity in the case of Rithwik Energy Systems Ltd. and others versus Transmission Corporation of Andhra Pradesh Ltd. and others.  In its judgment, the Hon’ble Tribunal was pleased to observe that 

“A distinction, however, must be drawn in respect of a case, where the contract is re-opened for the purposes of encouraging and promoting renewable sources of energy projects pursuant to the mandate of section 86(1)(e) of the Act, which requires the State Commission to promote cogeneration and generation of electricity from renewable sources of energy.”

In para 35 of the Order, the Hon’ble Tribunal further observed that it is bounden duty of the Commission to incentivize generation of electricity from renewable sources of energy and that PPAs can be reopened only for the purposes of giving thrust to non-conventional energy projects.  In the light of the discussion above, the Commission concludes that PPAs signed between PSPCL and the petitioner would not stand in the way of considering appropriate tariff for the project(s). 
v) Further, with regard to the observation of PEDA and PSPCL that the tariff period as per RE Regulations is 13 years whereas the returns from the project(s) shall be available to the petitioner for 15 years as per MoU(s) with the cooperative sugar mill(s), the Commission finds that the Concession period as per MoU(s) starts w.e.f. 1.9.2010 or from the date of commissioning of the plant(s), whichever is earlier. Since the plant(s) are under commissioning /commissioned recently, a period of almost 18 months has already elapsed, the tariff period effectively comes to a little more than 13 years. 
vi) Considering the above position, the Commission proceeds to determine the tariff based on the following parameters: 
a) Capital Cost: 

The Commission finds the reduction of Rs.8.33 lac per MW in the normative capital cost of Rs.426.03 lac per MW for the year 2011-12 for biomass based power projects based on Rs.125 lac cost of land @Rs.25 lac per acre taken by the petitioner as reasonable and accordingly the capital cost for tariff calculations has been taken as Rs.417.70 lac per MW.

b) Fuel Cost and Gross Calorific Value:

A total quantum of 1,18,603 MT of biomass fuel would be required by each of the 15 MW power plant(s) at 80% PLF.  From the six years data of the three sugar mills submitted, the average availability of bagasse produced per sugar-mill is 30,349 MT which on GCV basis comes to 20,275 MT of biomass fuel approximating to about 17% of the total fuel requirement on annual basis.  Accordingly, the fuel cost for the project has been worked out on weighted average basis taking the price of biomass fuel as Rs.2,625 per MT and bagasse as Rs.1,515 per MT taken in the generic tariff Order for the year 2011-12, which comes to Rs.2,436 per MT. Similarly, the GCV of the fuel mix on weighted average basis comes to 3,178 kcal /Kg. 
c)
Return on Equity:

As the project is to be handed over to the sugar mill(s) by the developer after 15 years, RoE for only 15 years has been considered in the tariff calculations i.e. weighted average of the RoE would be 20.67% as against 21.50%. The discount rate would also slightly change to 15.48% as compared to 15.73% taken in the tariff calculations for generic tariff for the year 2011-12. 
d)
As per the calculations brought out in Annexure-4 of the petition, the petitioner will be supplying steam and power costing Rs.6.47 crore annually to the sugar mill(s) against which bagasse worth Rs.4.60 crore would be supplied by the sugar mill(s). No cognizance of the same has been taken by the Commission in the tariff calculations as also the impact of other commercial terms agreed to by the petitioner in the MoU signed with the sugar mill(s).
e)
Rest of the parameters for determination of tariff have been considered as per generic tariff for biomass based power projects for the year 2011-12.  

vii) Accordingly, tariff payable to the petitioner during FY 2011-12, is depicted in the following table: 

	Tariff for the year 2011-12 

	Levellised Fixed Tariff


	Variable Tariff 


	Applicable Tariff Rate 


	Benefit of Accelerated Depreciation

(if availed)
	Net Applicable Tariff (upon adjusting for Accelerated Depreciation benefit, if availed)

	(Rs/kWh)
	(Rs/kWh)
	(Rs/kWh)
	(Rs/kWh)
	(Rs/kWh)

	1.96
	3.24
	5.20
	(0.19)
	5.01


The Commission is of the view that the aforementioned tariff is just and reasonable and will be payable to the petitioner prospectively with effect from the date of this Order upto 31.8.2025 as discussed in para 10 (v) above. The levellised fixed component will remain the same during the tariff period. However, the variable component will change each year based on whether the petitioner opts for fuel price indexation or normative escalation factor of 5%.  
11.
In accordance with Regulation 22 of the RE Regulations, any incentive or subsidy offered by the Central or State Govt. if availed by a renewable energy developer is to be deducted while determining tariff. Although the per unit reduction on account of accelerated depreciation benefit has been quantified, reduction in tariff on account of other incentives and subsidies has not been specified. In the circumstances, the Commission directs that PSPCL will work out subsidy, if any, availed by the developer as per the scheme(s) of MNRE/GoP in consultation with PEDA and reduce the tariff to that extent for a period of 10 years. 


The petition is disposed of accordingly.

        Sd/-



      Sd/-



 Sd/-
(Gurinderjit Singh)
                   (Virinder Singh)
                (Romila Dubey)

  Member

                     Member  

                 Chairperson

Chandigarh

Dated: 15.03.2012
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